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ity with all tho

fucts of the case, 0 go no will be found, |
trust, uurinaul‘_\ gqualiied firthe dissharee of that
duty. It issssigned oo ouly toopen, very briety,

and caolly, apd temporntely, some matter of law,
and most rospectfully, bul wost carnesily, ta sub-
mit, on behnlf of wy elient, th in the aapect of
thie oese, this Will be thal be hins o
sacrod, anl, stauding @ now doos, w highly ap
precinted right, thet the plstntill be meqaied tu
establish every part ol his elnun by the verdies of a
Jury, under the divectivn of @ eourt of law.  This ie
my part of the task, which iz now 1o be stiempted
to be performed. [ will not deny that, with my
client sitting before we, il the Coart please, that
would have afforded me, in a diufvrent state of
venith, and under erher elrenmstanees, no inoons
¥idersbio gratification if I conld bave indulged in a
word or two of reply to that loag and bitter series
of smecrs and sarcasus with wiieh my Jleourned
friend on the other side attacked the oluums and
character of my client e, himself, seems to be
Boidly aware how he bas pursued Mr. Day where-
soover and whepsoever he has presented himself,
or hae been presented by the testununy, as a seeker
oras & finder in this depnrtwent of the useful arts.
All that, however, may it plesse your honors, |
Lave to leave, and with great plensure, in reforring
to my sesocinte counsel | may be permitted to
say, that the best roply to the openivg argument on
iho other side, will be found to be an eluborate
examinution and exhibition to this Court of all the
evidence, 8 purt of which is privted in this record,
and & part of which (and that by fur the lurger)
rewmkins untaken, beesuse Mr Day was pdvised by
his eounsel that the werite of thig ennse would not
be finally considervd and decided in this cosa-—-1 say
the best reply to the commentury of my lonrnel
friemd will bo found, 1 belicve, in that exunination
of all the evidemee by which Mr. Day's pro-
lengiops, &5 an inventor in this  department
of art, should be vindiented firmly aod resolutely by
my sseociate counsel 1 tulie my leave of it, say-
ing only that I have scen nothing in it bearing on
Mr. Day, from the beg g—notning in the pro-
cocious inventiveness of chilchood at fourteen—uno-
thing iu that littde experimenial portable furnace—
nothing in the maturer business lite or perdonal
characier of & man, now cowe to the wmidile nge of
life—that warrants slauder in conrt or ot of court,
or even an nnfricndly commentary. 1 see notiuing
in that evidence but the story of a man—perhaps of
& rate of talent, of forve of will, and of character u
rood deal above the aversge, und of & genorosity
srge, and unintegrity wutouched, whose attention
was directed, by & mere necident—as happonsin the
whole bistory of inventivu--to this particolar im-
rovemont, at a very carly period of his life, who

a3 subscquently given bis jouth sud wanbood—a
fortune—many thoughts and muny hepes 1o the
roalization apd iwportanec of that line of enquiry,
and of whom I am sure it is pot uxtravaguut for me
to say that we sbould huve, all of us, from auything
and etu?thing anticipated, a priore, that he was at
leant as likoly to lay Lis haud upon this golden key
as any of (hose who bave been so long und go ear-
nostly in search of it. 1 take my leave of it, may it
ploase your honors, and of all this purt of the cuse,
and ] commit him to a far abler defence, it dofence
he needs. Weo have the honor to give the Court
a very early motioe, and 1 do not by uny means say
that it would be the sole ground of Tesistanee to the
prayer of this bill in this case, that the plaintiff has
etrangely neglected to try to estublish his tile at
law ; and that, for the rosson that e has neflected
#0 to do, mecording to the settled conme of this
Court, he is entitled to ro injunction st all. Cer-
tainly, may it please your honurs, | appreciato the
urgent dostre of this Court to terminnie such a con-
troversy as this. 1 believe | am speakiog very feel-
ingly fur my ssrociates, and certuinly for my client,
when | express iy entire concurrence in this desire
of vour henors; nud | biope the Court will allow me
to have the honor (with the respect they kvow 1 en-
tertain for them) of nddivg that there is an ohject
even higher and worttier than to rermivate this
controversy ; and that is, so 1o condnet it und 5o to
close it, that every man's rights shull be found by
him to have been recured wecording to the dne
course of lnw—to nscertuin uud secure nis rights ae-
cording to a due eonrcc of luw For this it is, ns |
bave bend, thut courts are copstrucied, aud justice
judieislly administered. I8 theretore, it furns out
that that dircetion, which we must earnestly cruve
this onee mauy take, should a Dhittle probmg a con-
troverry which hus been wasting the del ndunt us
well as bis avtagonist. 1 subguit that it is
oot the fault of Mr. Day, but of the system
of law under which wo live, Has my clicnt been
responsible for the prolungation ol this eoniroversy
hioretofore! | pray your bovors judgment in
snying so b In 1545 there broke out a controversy,
and suits were ivetiluted sgainst him. That con-
troversy he sfet'led in good faith, without mental
regervation or equivocation, or bypoerisy, intendiog
tolive sud die by that settlement, a8 upon my con-
golence I believe, nud [ trust we onn establish. Of
that settiement, Mr. Goudyear by his associates.
into whose hands he has suffered bimsolf to be
ploced, hiss been deprived of every particle of eofi-
sideration, benefit, unid advantage, nud they break-
ing every covennut, bereuving him of every puarticle
of ponsideration, by which, us o wan of sense or of |
eelf respect, bo eould hnve ever heen induced to
enter into.  What wus to be dope then? Should be
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o [ thivk, at last, |
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‘ Ininiid, at 1his late day, to estab'ish bis ttle ot | pended the lubors of & mommer, and ten thonsand
| inw, or aecordicg, ss 1 ik T atin!] boable toshow, | dollais of money, to munu!llw fir the trin!
to the Yutar praciioce under the eiroumstauces, to § of 1ha mmal.nﬁ-ifihaphln diﬂ"h‘vql&ll,bll

| dismise (o Lill at ouco and sltogeshor  Wo shall of
cowse mnintan many groands of defenco against
{ the b, but of this first, and, far my parpraes,
| ehiefly. 1 conleas, that until thaty litle conver
1 rutien (which way perbope be within tso reesllostion
| of the Court ) beiween the commsel ni tho bur wlioe bhe
original proposition was aopounced—if it had not
bevo for that, | ooulsss 1 rbould hare undarsiood
| that the general role for whi ol we conton i, was on-
tirely Lovond eontontivy suywhors; amd that goae
ral rule we have always v be, that o
Court of Chiancery, at ibo fusl Lonring, whicl s the
slsge nt which “this debsic BOW Gomes, (0 8 030
| \.\l";. the answer denics tho eqoity A Couri of
| Chancory will never porpeinn’l; ia on wach o
| bill, so Tramod and o mot, uniil the plaintiT shatl
| Jimvo established bis pitle at low, unless it shall b
| wade olsar and evident to the Chanoollor, that
| there iz uo question of faet io contioversy Latween
the parties.  The evidonce of which, from its sesens
tial nature, may be submitted 1o o teind by jury. 1
ey sghin, if your honors will permit, [ shui!d have
supposed LLat that propositicn wonld Lave aot with
the universal nsaent of il learned porsonis, T do not
step Liere to wove nny guestiou o regned to the
tranecudental powers of the Cotwrt of Clianevry. That
ig not the propesition to which 1 mean to addriss
| mysedf. But [ had supposed that shatever may bo
the }l«wvm of that tribunal, (and they nre ample in
E Engleinl) T had suppesed it bad come to boe ssarlod
urivorsaliy 88 o general rule, thut on tha {lnal hear-
ing, when the plaintil has pot lifted a fingor in nuy
stupe of the enuse Lo obiein an injusction. the an-
swor depying the equity —the bill being nothing i
the world but & mere ordinary injunetion upon a pa-
tent right—I have supposed it o bo & watter of
course that ne injuvction will be liad, nuless the
Court, on looking into the facts, soe cloadly and ua-
doubted]y that there is no wutter of £y in the evi-
dencs.  That proposition. however, it scema ia likely
to undorge dissent from the other side 1 (eel bonod
therefore, may it plesse your honors, bofore 1 ad-
dress mysold to these specid elronmstancos shich
oro to be relied on in the nature of an ost oppal, as
extractipg the case from the gencral rvule, I feel an
extreme desire to have the ground firm ander my
foet at tho putset, A8 to the extent and limiis of
the general rule, that geveral rale being as [ undor-
stand it exactly this, with these conditions, that the
bill merely for an infringement of the patont, the
wnewer denyiog the equity at the ﬁmﬁ
and the plaintifl having tukou no measures at
all to obtsin an injunction at an earlier stage,
it is n matter of course that the
tion is refused until the title shall bave been
ostablished at law. Now, may it please your hon-
ors, | shall of course indulge mymﬁ' in ouly a brief
restmt of all the parties. They are, indeed, all
upon the brief; sud acting on the suggestion from
the bench, instead of pausing to resd thew, I refer
the Court to the brief, and conteot myself with
stating what I understand to be their undoubted ro-
sults, Now, your honors, will uudoubtediy have
remurked in the text books, aud sowmetimes even in
the prepared proofs of learned counsel at the bar,
that a very great confusion has arisen from pot sof-

cause w which the motion comes to be mude, and
the determingtion of the Court of Chaneory comes
to be invoked; and it seems to me g-;:lirvf indiz-
pevisable in order to prepare fur comprebending the
decislons which uppear, on the faee of them, to be
by seores wnd hundreds a reproach to the law, a
stumbling Llock to justice. In order to approach
that view—which, | spprehend, will reconcile every
interest in the law, and extract a beantiful, con-
sistent and rational syetem—1 usk your honors, in
order to prepare for such o survey of the coses, to
allow we to submit that there are three stages or
epochs of o ennse in which this motion forun injune-
tion comes on by right; and that the application is
dizposcd of by the éumt in every one of these sue-
cessive stoges, under rules aud considerations appli-
cuble to the particular stage. We nre here to-day

rules and copsiderations which, as we supposo will
be new applienble to this particalar epoch of the
case, allow mie to glance at the rule of ench in itz
order.  The first stoge where this motion ever comes
te be made, is upon the Will, and before the answer
or evidepee, even in the form of an affidavit, be
given by the defendantin the cause. 1 do not mean
tosay (hat it is pecessarily before and prior —,
but it iz distinguished us being upon the bill bofore
an answer uneneountercd and uncmbarrassed by
anything like opposing proof on the purt of the de-
fendunt. In this stuge—and it is to this stuge 1
decm that npine out of tem of every authority
that will be rcferred to in the eourse of
wy argomwent, will toro ont te be referable
in this stuge—it is gravted with less difficulty, and
under fewer conditiong than ever after in the pro-

mehusa matter of eonrke.
than n patent mu=t be shown  Even here somo
Iuoss-:'hiiuu has been antervupted, the paities’ right,
by =it or otherwise, must by s in order Lo sus-
tuinit; Lt inthis stage, and eoderthese conditions,
it iscomparatively ensy, Tt is provisiooal only. "It
is granted only until the hearing of o further order
from the Court.  The plai has ehown extrnordi-
nary diligenes, which is alwuys agrocuble to a
Court of Chaneery; and, theref n: 1 have =pid,
inpsnuch us itis ter yporary ouly
ouly for the pu g ivte eunstody
tuking cure of o subject matter which kas o i
tion ip prospect, and which might he wasted befire
that littgation terminated; inaswueh ns the Court
holds it in his honds ready at any moment to be
brovght Torward, in this stage it would Lo eom-
prantively easy: and, if we do nol take great care,
we are in douger of tronsferring books and euses,
nU-]lruhlﬂ to this stage alone. Lo a later stage, in
which it will be found that other consideritions
ariso from the different cireumstiunces of the case.
The next risge in which this motion for an injune-
tion i= brought, is before the hearing, but alter the

after the exbLilition ¢
chuoses to introduce. The rules of 1he injunction
npplieable (o this stage differ somewhat from the
lagt, and they are fonnd regularly avd gradually
incrensing the difficultics in !Eh-' wuy of combining
sthiem. Still; the court will observe that even bere,
innsmuch as the injunction will alwaye be a tempo-
ruy one, inpemuch as the plaintit! disting ‘.w
hizaself by an extroordiosry degroe of diligenee, in-
asmueh as the suit may be disolved at any moment,

ra ive faeility, Hore, however, unlike the rules
and eirenmatanees which apply to the earlier stage,
long ond exelusive possession must be shown 68 a
deninl nguinst the defendont swer; or, if a long
nrd exclusive possession caomot ebowa,

not bave r(mo back to the labors of his former

life, not only from necessity, but from the general |
luw of the lsnd? To those labors he went back. |
The pleiutifl hrought their setions sgsinst him— !
Lrought smong others an sction of covenant; aad |
when that gotion arvived in the due order of trial, |
my client was recdy, aud be won thut enure.  Ang- !
nother aetion wae commencod, ned when that eaose

also resobed ite veguluy and apoinited time of triel

my cllent was aguin roondy, aod vhe ploicifil was |

net. Homade & thisd «flort to compel Mr. Day to |
toke trinl, & montl allerwasrds in the Cirouit of |
Maesaoliusctte, and Mr. Justice Syprague declared

that that application, then and there, wos wholly

an unressonable om The result was a postpone- |
mant of this hearing 1o this duy, acd bere we are,

noourding to our twensur v apd willing to maet

Lthis bill in ehancery, not oniy wecording o the

whole merits of the facte, aecrding 1o i
ciples upon which o in ehancery is to 1.
sind will be decided by this hogorable Court. [ will,
thercfore, ssy thet [do think, tavy it plenss you
Lonore, that Mr. Day bas beon respongible for ne
utinecessnry protructing of this euntioversy 3 wid
that it will pov be his fsult if the directt whivh
Justice requires thie couse 1o tuko, shull prolong
sud protract it & little Inter. 1 do not fear tiat the
maulipess of an Amerean judicnture  wil regard
With the lenst particle of judiclnl diefavor any man,
bocanse, standivg where Mr. Duy stands, in litiga-
won for wil ho is worth and for all ws bopes, he
carnestly desires that tribunel, which be under-

n

wust be shown thet on that g sion belng dis- |
turkod, the plaintiff promptly pr Jod to estiahlish
Li t by a trinl at faw, Tihe injacction in this |
st 1% conditional and temporals sthil, as
Luve enid, it is more diflieclt than io the earlier
stpee: but I\'ltmu';;'.l:lli\'t['\ uBsy (0 1 b mined. |

Now vowswill find vthat sume of the puthoriti
confidently relied on by the connset on

for divetrines that will guide them
be applieable to this etope of the It
pge s Lo be referred the authority so ce-

Yebirnted & of H¥l and Thon
ville, 622. Thas yaur hopors wi

lied op by tbe other side, bt it |..

vivus stege, where it is cooparmi
tuin s injunetion ; but as thore
elusty

| boen au ex-
¢ o uuizterrupted posdcssion of e
out ndvaneing to cven n qor
en on thet stage, rolosed the ins
The third stage. in which an inju
mantod, is at the fic paring of the e,
nd here [ understand that o
1€ 1 Fipening into
come to regas
coitrk. Your

ate, universally, the pructics of t

hepors will ebserve bow stopendonsly chungod is
[ vihing Bere. The situation of the parties ia
this ¢ ud changed entiroly from their situation

in the former stages,  The effeet nnd purpose of the
injunction noew, sre different from the purpose and

be Injunetion in uny former period of the
. It an injunotion is deeresd here to-
duy, may it plense your hovors it is decresd for
ever. It arrest= the luhor of the defeadant in this

plandds to be prescribed sud preferred by the law. 1
have #till lesa to fear that be will lose or wafler
for that right in the slightest dogree, beoanse
8 newspnper editor, bere or  there, can be
found to have mnde, in the progress of thie
trinl, some unguarded or intemperate rvewsrk.
What a rght it would be--whal & mockery and not
& right—it it were bheld upon such tenure as this!
1 come then to the narrow duty which is dewnlved
on me, and I have grost confidence that 1 ahull close
fur within the usual lLour of adjournment. They
toll us shat their bill 18 for an wiriogoment; and
sometimes they tell us, s circumsianee jinch, that
it 1em bl) for the spoetic purformasce of 8 covenant
One of the couneel, in one stuge of his arguimont, i
(uite sure it is one thing, snd another, in ancthar
tage, wonld pechinps be quite sure it was another.
Tho truth s, wo are to look it wo disrespect or uno
irit of parcesm 1o the rocord I, In the fiest
place, thon, if your lonsrs pledse, we yreagnotfully
sobmit thal §f 1t s te b talow and tiled as o mere
bl for & perpatunl ojancuion upon o pistenit right,
for an alleged whiin by the dufendant, it
thould be tred oud o orditinry courss,
nod that undoubic ot in which the
131l s to Ve regarded e the hopor to sub-
it that it e perfeatly elose that o »
cptitled to the ijunction L wks, §
Lhat he Line totally negloeted evon G witemy
tablivh his right iv & court of lnw. Aud wy Qhorefors
pubmwit, mod | bave to ssk your hogor's ategiian 1o
the propositlon, that it s entirely seonrdiog v (e
suclent and wndlorm eourse of ohanoery, that ioas.
Lt b o the plaintift boow neglected every opporiy.
BILY to try to entabiisb bis title nt law, he can now
ber objoin nor procecd himeelf Lo ry the rights
Iy mlitwrcativee o the Chsocellor will be,

Lig slall geturn the bill, witk jenve 1o the

i# not
rohean

pla “

ficld for the whole lifetime of the putent, instend of
beiog merely & provisiounl and temporal interposi-
tion of this Court 1o teke eare of the subjoct-mitter
until & law suit ean by determived for the lalerests
of all whom it may concern.  lustead of keaping it
fur them bhoth to await the determination of a #ait,
2 perpetonl injunetion this day prantod, is itself o
determination of the ecause, * fints o fructus,”
whether the * fruit”™ be bitler ‘'or whethor it be
sweot for hie to whom it is distributed.  And, ne-
ot rdiugly, any it please the Court—und if | soem to
sate this projpedition too sirongly, it is enly bee
canse wo Liave been sided and sttetded with the
l sonrces of euaunsel whom the Court know nnd vg.

toem, that 1 am able thus confidentiv to advanon
the propogition. 1 sobuit, thet in this stage it ia
perfectly clear thnt it has grown to e the seitied
| eouse of chaneesy, that on the fioal hearlug, which
| the plaigtifl kas prepured for by no eariier ap-
pliention, ned on & Lill fromed, ns 1 am now
posuming this o bo fremed—an  ordinury bill
upon & putent vight, it i® a matter of eonrse,
aid 1 shadl soon ebow yoor Lonors—I1 sppro-
Lend, if it be necessary to eoutend for it with any
zoul that | do ot overstate the proposition, it hns
v to be a soatier aniversally oxpesterd that in
stoge, until the plaiatill shall have catablishid
¢ ut low, gn Tujunction fe refased. of conree
Twenty yonrs ngo, or perhape ten or filleen years
o, Leboll fing the nuthority for showing that this
vibier branoh of tho rule has Voen sotthod, althongh
perhaps vyon leea muthority, Lut upon an egual
wsgn, thet I the plainiff has neglected o make
n al wn eerlier stuge, when he might

ve (ong ity i e bas poglected it on the dling
ofs Lie Lail, on the comivg on of Lis wuswse=il
| Lo hoe Liin et snd pet e dofsadant off his guard

| =i Le Lna done :le]u.l‘g bl tue delondant Lasex-

heering, |

injude- |

ficlently attonding te the purticular stage of the |

in the third stages but, in order to approach the |

gre=s of the cause. Even in this one it is by no i
Even in this one, more |

length of time of exclusive possession, or il that |

msmich as itis | 9
and |

interposition of an answer by the defendant, and |
el oppusiog proof as he |

the Court grauts it, even in this stage, with compa- |
n it |

|-
| first atage; OS2
|

Dewo Be has, stook etill, without s motion for an in-
i fon on the preliminkry stoges, tho Court of
Clianeery bus settled the dootrine taat it will notoven
rotuin the Lill to give hiw nonotber ehanco bak will 213-
pils it ofoourse, and leave the pladotifoe kispemady,
1 shell epoak o Lotk branohes of the rule. 1 havs
euidd that an infmmmn at the flnal hearing is, of
conrse, porpatusl. I is porpotunl, or it is nothiog.
On this point ot me torn W some of the most ap-
proved wiiters vpon this sabject. 1 first refor to
my brother Cortie' exoellens work upon nks,
bink the slightoot nticntion te the authoritics upon
thie brief, scll botter to the memory of the henak,
mnhes it cortalu that me injaoction bore is nothin

wh ully or it is an njunctiou for ever  Heo, then, i

your honors please, how eariestly wo faul ourssives
colled vpon to talio the heacfit which is loft forus of
the aule for whiok we contend 1 wish to repaac
my proposition again, in acdor ta leave us condition
ol it to which atrovtion ks not beon paid.  In thas
couversation whick wiose, at the oommencewent of
this trisd, roferencce were mudo by the most emi-

the vight te an injucction had aot boon previcusly
estubliched by o enit ot Jaw.  Huooh was one sspeot
of tho tolegrsph csen, with which one of my lesroed
friende and myscll were connestod, in Boston. Suoh
was the cuse, in the pame grost onusoe, in snciher of
its biunchos, tried by your honers. Dy the consent
arties, any thing may be done to vary the direc-
tion. Thess cuows, po your honora know, involve
wotters of pure solence, aud it was thought better,
for wany rensous, nol Lo cemmit the ecnuse to
grother tribuusl for the hearing of n jury, or at
beset dne g divat to withdras ik from the deoision
of the besch.,  Those enses did not turn eb sach
wints ng thie—whother Harl had beon guilty of
greany. 'Uhey did not tarn upon whethar Colling
perinred himse!f, or is en Lovest man. It did not
turs vpon whother Pratt, in this osso, is corrolio-
raled l[-y len wilnesses, or oleven wilnesses, or
whether Heyward was o dreamor, They do not
turn upon such considorations, or upon such evi-
| denee: uxd your honors will bear me out in saying
that half an bonr's exhibition of the witnosses on
the stund, under the cross-examination of counsel,
oud under tho gaze of twelve laywen, would reveal
the truth more certainly than maay Inbors of days
and nights npon artificial techuicalities, that are
| embodied in  these records. They were a to-
tally different class  of considerations; and
| therefore it wos that they were deawn to-
| gether to the Conrig of Chuncery, but subject
to that gualiveation, 1 buve tho honor to repeat,
and wo feel that we are here in some measare
certainly respecting this Court and our epponents.
and ourselves too mueh to declaim nbout the jury
trial, but we are here upon what wo deem aa im-
portant, and, perhnps, to the defendant, nuvel aud
| most important poiut of prictice. Now, [ move no
| fuestion at all with regard to an ahsiraot pawer of
| # Gourt of Chaveory in this bahall.  Ou tho contra-
| 1v, 1 do not deny that power, asIshall show b
| the grest Chaucellor Lord Cottingham [ shall
| find him at the samo time that he i3 administeriog
thir rule, temperately and exactiy—I shallfind hin
nsserting, as your honors will as=ort, the very high-
cst tono of doctrine with regard Lo the abstiact
| power of & Court of Chanoery in its theory; but
| whot I will sayia this: there are praciical limits to
| this great power—this power held and wielded in
the nctonl sdministration, are perfostly defined.
| These limits are perfectly defined and exaoctly with-
| in contiol, and it is just sa clearly sottled, unad by
| us long, and wide, aud unifurm a concusrence of
| practice that while your honor's powor 10 grant the
| ijunction is indisputaile, though the heavens
| should poss that gigaotie power, has been wielded
| with u temperatenoss, and dignity, and security of
| rights whioh should always Scvompany and rega-
| Jate the administiation of » power sv large. Now,
| inu few words for the proofi—lst, I stand here to
] eny that there has never Leen adjudicated a case
reported on the luw, underecircumstances like these,
on which an injunction at the final benring hus
| Leen ordered by the court; not one adjudicated onse
—not one! Aud we live under the two hundred
and sixtieth year of the Chancery of England, and
under the sixticth or seventicth year of our own.
\ There Lave been innumerable oljections 8o consider-
! ing thege questions. I have ealled to mv aid the
lenrniog of the eounssl for the E\lamtlﬂ‘; I bave ad-
dressed myself to the learving ol my associntes, and
bestowed on the investipation as much time, and as
much capacity of research us I could employ, and |
rejent—quite awnre of the responsibility under
\\'f;i(h 1 suy it—there was nefer such a case adjudi-
coted wgainst me in a Court fof Chuncery.
The Court bere suggested that the Wheeling
Bridge was quite euch u cuse. To which Mr. Choute
replicd:—

Ve stand inthe specific care cf o patent r'ght, ard
in the discussion on this point, 1 shall found my re-
| marks in purt upon the cirenmstance thot itis a
| patent right. 1t secms to me that it moy stond to

fome extent mpon the distinetion, i your honos
plesre, on  which Living:ton. and yin the
|. wiuth of Johnson, was decided. It wus beld,
| and it is exmetly a principle which I re-
| coguise, and whith T coutcnd for in this,
| that  inaemuch  ps  the coutroversy in  that
ense did not Lurn in any degree upon watter of fuct
‘ fit and proper, aud necdful, to be exnmined by &
| Jury, but only wpon the conslitutionnl l"lﬁhl ofa
cpisative prant; and this cazo of the heelisg
Pridge is & question of & eonsiitutional grant o &
Stite. We sre coutented, if the Court pleast, to
| ndvert to this euse to which they huave mace ro-
forevce, =0 furns Lo sny that it proceeded spon a
distinction between Legislntive grauts where the
roniters of fet are supposed to buave ficst bren earo-
fally spprecinted by the Legisluture, wo Mot there
s nothing left fur Fubitance but the eenstitntion-
| ulity of oprant. biay 1 be permitted, then. if the
| Covirt pleae, to return, sud confining nyself to the
| it boture the Cowt—a bl for the mrlugamm.t of

o

u patent right—to gubmit that, ir the history of
the law, no such injunetion has ever beon adjudi-
cated ot a fissl hearing. Tn 1530 Lozd Cotting-
b, in the ease of Milman & Craig, while be ro-
coguizod the power uf the Chaneery, deelored that
be know no cose in which it kod ever been exerted.
| 1 tuke it that will do for Chinacery on Pateats down
[ te 189, uvd askmy leart d friends on the other
| side to Iumiuce a cpso adeerse o my proposition

Srom 1S down to this G, Woll, they will say
’ they buve given us sowo, And this will admirabl

Uluktrate, if nothing moe, the confusion into whie

our text books sometimea will load learned covnsel
| inthe prepuazation of their arguments; for. hore isn
roforetice, on the fivst page of the plaiutifla brief,
to semwe ten or twolve autheritics, every cne of
which i= pn authority applieatlc only to the second
age of o motivu for sn injuuction, and not oue of
thom referting, fn the least dogree, the new and
great question on which we bave to pray the jadg-
ment of this Coart. There 15, for example, the
ad of Curtie, 528, where bespoale of 0 motion in the
1) e enol upon the seocid stage
The third ease which they cited is sltogedes oo
euod not to be read sloud in proof of the genersl
1 tiom apon which I now stind [f.‘-u tis*
&y mael for tho general dootring fur
vue of the plaintiff's
I upon (be same brief,
oo

FAOT 0N
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which we contend, and evory
enses, imd other evses pird 1
are all answered, 1y plesse, by alitde
utiexition to the period to wiich they re-
for, Civonology. they say, is everstbing in testing
tho dispornd of such piece Well, #f this mny be ne-

J e i ouite undd vd setticwent of Chancory
divitdons, = pat it dl t eoncl o of the cnss
LEne. When your honors eousider fur about a
ouple of conturios, urmd ! { the Eoglish

| Chabgery onnyis, and for sixty s [ roports may
| he onrricd back in this ouuitry pralilc ing ]".”'
jmportent  past of the I y it iz, and how ine

‘ suhile It waa bo sentle diflatels
| yubes und conditions of tranesondog
beknlf, 1 do submit if, to this e
esn b produced agninst ue,
most conelusive by ev 1
the sy stem of ehaneery | wo, Inthe next
plac ¢, every text writer, if e mtier dt _r}:{- pertod
in which Lie is treating sy motion for njuncti
coneurs in the doctrine easutly n3 we Bive enur-
ciated it.  Curtis, 536, whom 1 buve jost Lad the
boror to read, concurs.  Helnmape _bc also an nd-
wirabie writer, at the pages sct forth in the brief,
in terme confirms we; #o docs Daniel, on Bigh aatho.
vity; 50 does Drury, on injunctions and patents
May it plense the Cowt, it ie LLis consi eration
that gives me a degroe of plossure, l:mamuchlna it
enubles me, in the firsh place, pechaps to intimato
an answer, good or bad. to Lhe particalar csse to
which your bouor ealled my attention—sbat is thy
ense of the Wheeling bridge; sud, in the next
place, this rule i fuirly and pecessurily deducible
from the origin and natire of chuneery jorisdiction
over the subject matter of putents, In this juris-
diction changery l= not & uhtf with equitable
rights, but with legal rights. The rights of both
pertics nre wholly at law; and the right of a puten-
toe is o right upon a dood, ned 5w steictly logal
righit, or it is notbing but a peivileps.  The right of
| o vitizen to Jubor at a nseful trade in his culling, is
| wright at aw, gure sebwer, but. goarded by the
pociul luw. It is, then, a deduetion from the talare
sod copstitution of chawerry, in any jurisdiction
whith it boe over euch rights a8 these; in all ite
forisdiction it fllows the law; nod althongh 1 do
not mean 1o reid from authorities to mueh extent,
1 think it proper to read the Court one passage, in-
noanieh 0& certain important eousequences tlow
| frgm it. from an suthority named in tho brief,
(Heinmarche, 1687 aud 206, foe. 3,) which seta forth
! that (he priviloge conforeed hy o putent ix o logal
| vight, sud isonly Lo by ied by the common law of
thin roslm.
| Mr Wereren—Will you rond the passage? Tt is
| ot covta,ned in the statute of monopolios
| Mr Cooare =1 uuderstand the eritielam, Mr.
‘ Webistar, you would put upon it, and I witl tuke up
L

ensily ite
1 in this

b Aecined wl-
it Lgs no oot in

that puint directly. Before | turn to the Miatulos ng
Lorpe, ot mo fortify the just observation of Mr.
Heinmurche by Mr. Thompson, na American, but »
dentor st mpre vousrsble uame—a grest lawyer, in

nent eonncel, to the csses jn whiol it wns thoupht,

i

Chaneellor pre-sminently, (st Paino, 446, Sullivam
sud RedBudd ) Mo then prosceds o one very dm-
torlant eowsidiiniion, ne lioger now nevel, und
that ia, thut oug own legilation makes no distinotion
"in theis Dobalf; aud let me wd?, that that learned
Jdudze w rpeslonpia wn applioation e s owrlier snd
ensitr mpe of w mintion for injusetion.  Now [ wiit
fue your attention, =auquestion has erion upon
the Buourn of the o tattan, for one moment on'y,
to Book Third. pago 81, of Htatees at Langs,  The
fkiat seotion ia & seotlon declaring all monopolies to
| be void,  The fifth sootion spealls, neveriho'es, of
| the righta of patenta,  Then | arguethat the second
seetion pienns to bey that the cowmmen lsw of the
rondm sbadi decluve, in suy given aud soutroverted
oese, whother in s patent fur noveity or o mosopoly
| abobishiod by the Lret seclion of the set, for vhe fun-
guope i dubstantially this My oonstruetion i this
—the fiet puction aboiishes monopolies; tha filch
section duolores that a patesit fur s uow invention is
o legad vighis nodd that losves it o subjoot of gieul
debute whether the grant of & prbent i4 valid, or
whethir the second avotion ersota a judicature hy
wikch the eommows of Bngland will that that goes-
ton gball ba determived ™ However this oy be,
conity followe the law.  Now, what is the menuing
of the waxim, that egnity follows the law T In this
case, 1 apprehend, iv mwesrs thnt it sholl vofer tothe
comon law of the realin to dotormine in it own
trbuenls the existence of tho fegnl right, and, that
dene. ihen, by its own peouling and charaotoristio
pewers. chaneory lends its md to protect the altoged
vight, unsil itean be dotermived whetherit ienrishs
oriwot, 1o protoct it after it hes been scertained to
bes right—protoction, vot aseertainment protection,
ard ot & oere enterpiise to resolve e riddle of
rigot, @ muwria cancelactt. 1 submit to this Banch
it these Hwits nod warks are the demar ation
betvecn  those two preat anxiliary institutions,
clesrly and  admirably  defined, aud are ao-
corting to all our idoss of right and juatice. What
conld wo desive hetter, if wo were drowining of au-
other Utgpin?  What better institution conld wa
desire for the determination of u right—a right de-
peudisg upon the credibility of that man, or on
the memory or source ol fancy of this—a right
depending upon the judgment of oxperts, or on the
intepretation of grarts—what w0 approprinte as a
jury of twelve hopest mon, presided over hy a
liamed judge? When the esse bus pasacd from the
flrst stage, or after the hill is filed snd answersd,
what so admirable and so perfect as tho transcpn-
dent power of chancery, which securos the right
forerer ta bim to whom the Inw has almud{ asoer-
taieed it to belong?  Finally, the language in every
cag in the law, 15 o coneurrent demonstration and
illweration of this very doetrine. Every adjndged
casr, imdd the learning of one of my associntes has
entbled e to pluce, chronologically upon the brief
Lefere your honors, a series of judguwents for one
budsed yenrs, beginning in 1766, and coming down
to 1B49—every adjudged case, from the beginning,
anrounees this very doctring of ndjudioation. There
is tao ease of Hardwicke. ‘Thereisthe %materom.
bearuse living at o leter poriod of the Lord Chan-
celbr Livingston, in the thivd of Merrivale. There
is Cottinghuim, whose learned decisions on the Eng-
11 beneli bas sufficed for all later cnses. I thore-
forr respectfully submit, way it pleage your honors,
tlat the generaf rule iz placed beyond “a particle of
coutroversy, snd it will not ba in this court that
tht gom-rnl rule will be brought into question. T
shtald lenrn this doctrine very incomplete, if 1 did
no remind your bonors of one exewplification and
agnlieation of it, npparently newer, but yet perfoet.
Ly sertain, ard thatis, if it turns out that the plsin-
11l aeks for no injunction till the final trigl, if, at the
firal trial it appears tothe court thet he has been
pilty, in lhelrjud%ment.ol'inchesin notclaiming it
ivhis hill, befere the Gonal hearing of the bill, will
ndt be retained to allow him an opportunity then to
g7 back to luw, but will be dismissed as a mattor of
emrze; snd that hee been eettled, if your honora
phese, b{ on udjudication in the first of Heoou,
usens the brlef, (Spottiswood & Bacon), and brought
frou him by sppeal to Lord Chancellor Cottingham,
who deliberntely cuntirwed thut practice. Aa 1
#dull pot return to thot topie, may 1 not, befere 1
dismise the subjeet, usk your Lovors if that case is
ot this ease. Sir, to this duy, we never had any
wtice that the plaintiff moved an injunction on the
enepul ground that he was entitled to it, on this
ﬁll. At the discussions of last November or Ooto-
lcr, notice was indeed given for the first time that
m irjunction would be moved for on the special
brm of the bill, 1 mean to say it wasa bill for a
ipecific performance; but it was not until onr friend
segan his opening nrﬁument thut the plantilf moved
or an iujunction onthe general rule of the right of
1 purty on the general form of this bill; and your
aopors will consider whether or not, under the cir-
sumstances of the cnse, inagmuch as bo might have
done it on the coming in of the bill, or on the filin
of cur spswer; and you will entertain, aud you will
consider whether there was unything wauting to
curexortions to biing on the cause, whether or not
Muy it plopse your hovers, I feur [ pm attemptin
sumething too wuch upon éhe general rale; but
wust uik, is this cose withi® at? Itis said thad it
is not, for sotee ene, two, or thres reasons, Perhaps
1 iwpesfectly eeopmpamiod them in the argument of
the tenrmed counsel. Max [, befors T ester upon it,
offer one werd of authorivy I—(Curtis, 358 ) It is

said, then, in the fiza plece, that this is not withio
the erdinasy roie, beeiuse 1o 1s sald that 1L is nut a
bit! far av wefringement of thy patent, for o perpetu-
al iejuretion, for an ordinury form, but is really and
merely abill for the specifie perfarmaves of 4 coverant
oresvenants. b isrogzpested, secondly, but not press-
vd by my dizercet nud teehnieal brother, that there
are sotue reasons why @ Jersey jury should pot be
entiisted with M Duy; aud thirdly, it is #aid, and
this s n mwotter which 1 bave commitred o the
leniiiig oy friena and sssocinte, that these i=no
(uestion insolved in these volumes it or proper for
the exnreiputicn of n jury under the direction of the
court  These ore the thiee geveral grouvuds on
ich 1 understond they sladm et this case is ex-
trovied from the gevernlrole. Now,in the first
plues, it Qs puggestod it i is o bill for the specilio
perfurmones of a sottlement, which o ttioment
estups the defenonnt from derying the validity
of the patent. 1t s pot rently o bill for the speeific
performunce of ene or the other of the contruzis. To
this T answer, way 6 poease your honors, it is cs-
tublished in poiuct of foet, this s o perfect
nnswer  to 11‘.1- geparnl rule, and  thet if
this by taken s& o bill for the spevifie per-
formanee, nod af the covenants do on groucd of fact
ertop us, Gud pre to be enfuroes, there 16 an end of
the mutter, 18 it then ty be tuken o be o Wl for
(e specific performunce of thy eontruets, but not &
barl for iufropgement! Uanoan lgunction upon -
fringement be moved for in the ordivary form! And,
wnenen o Bl eun dv etand for o wosent upoa the
vt dirputed facts naw beforo this conre! Now, 1 nm
dispoecd 10 ndmit that, although perbaps it is not
drown inthe most mitistie munner, and feouw soue
polieg nn the purt of the plender, yet we do eppos,
utd we alwusa hnee supposed, that it wea to be
prececd shinply es the spoeific porformance of o co-
vinsut, :.:.ci ]}1-- U 3 AU Eanors, UPOD Ry JerEcnul
veracity ande v, wre cpme to Uhis crinl to-tuy—
ver onme 1o Uhis trinl on dho opening of tke Gours.
and we Lnve wido evory particle of oue proparation,
froms last October, upau the m ttion that we
wers to deal with nothing under topven but a bill
for o tpeoitie performanse of 4 contrect, to witieh
LIt we wore buppyr, heve and everywhore, where the
faris were at hend, to hold ourselves roady to
pnswor,  Your bonots way be aware that Mre. Day,
under the navice of bis connsel, or the greator nuui-
Lorof them. harnctaally negleotod to come here nt-
tendod with evidence to prove his abitity 1o gay, ** [
wlsa e oo inventor,” aid te prove the long series
of hisx young auter
line of discuvery i the calling i had ehosen. Tt
18 vuder that adyice, fuanded upon whit we have ol
waye understoud to be the peayer of the bill, that
ka .--r.m-_-.\ here to-day unprepared 1o et the cpse
which o partion of my le rocd by I"“}' ¢ o iment
presents fur us to mwoeet, We thougat iLn kil fur o
gpeoifie performance, and we so henrd it reported
fram every sourer, and I refer for confirmation on
tbis point to the distinet subjeet of this prayer, and
{hat vur ndmwirable brother Curtis, 50w s Justice on
the bench with your honor, made nn appliention to
the Court to be henrd upon that bill u{mu the gronnd
that it would give the Court no trouble to in-
vestigate tho fnets, but that it presented mat-
tora of estoppal on which the controversy would
Lo sure to teiminate, and which would suye them
snd us any furthes litigation in a court of law.
Well, we hivee alway s so understood it, avd if it
turns out that we  huwve misanderstjod it, then
we ure in danger of being fatally surprieed,
I do not say that this is an artistienlly deawn bill
for s specific perfurmance. I know the logriing of
the man whodidit would enable him to draw a bet-
tor bill for & sper’fie peiformanec! It goems to he a
bill binding the defendant not to dispute the validity
of the patent. Tt states a settlement of a contro-
virsy between partics, by covenonte, bat it does not
prove them. 1 the Court will turn to the filih page
ol the defendant’s record, containing their answer,
your henots will find thut it sots out, in detail, the
Juct of the settlement thon and there entered into,
pod o grest veriely of eovenunts; that he promised
1o wamp the shiirrod goods of his manafacturo : that
be promised not to munufacture outside of the licanse
which Le took, to pay ntarnfl, and to keep an ag-
connt upon the smountmanufuctored. It stntes the
settlemend, and it etates the covenanta, and thers-
fore, ns 1 understood from that patt of thi= form, it
inn Wil for mepecific perfurmence, Fe it way be
tnken, muy it plense your honors; but, then, n spe-
olfie yerformunee of what! 1 have the bonor re-
spectiully to submit, in the fisst plece, thut it ennnot
W madntained, for an instant, ag such n bitl ; and,
ir the nest place, that it presents no matter, acoord-
ing to the imles of Chaneery ]_-li!ﬂl.‘]lllﬁ_“ to Lhe notioe

cetopped. undernny construotion of the bill, fromw the
right of litigativg this eanse in any conrb. It i a
Wil fur the specifie performance of what1 Why,

{1 L
of nll the covennnts contuinud on Day's sido of the
getthoment, I proys cn aeceunt notof whit Day
Faa dome under bis Loonpe=not thit he dogs not pay

AP (beficlds of the aw, & groat patent lnwyer and

tho tariff; it complaiog of Bim not that e doos not

keep an aoconnt under his

| epecislty and expiessly excepts from bhe praver of
| ehie bill, sud (he complaint of the party, ov thing
I in the worid but what ho bhas dene vatside of his lj-
eerm ;o and therefoie | repest that it is, beyoud any
Con troversy whisiever, then, o4 o bill for the spacifio
yorformarce of the oovenant voutained oan puge 45
s ihe dufoidant’s recerd, and of nothing oles io the
warld.  Now, thos, tormivg haok feom that sovanant
b pagn T of the plaintiiTs bill, your bonor will Gad
that they ask chiet the defondant may ren o his no-
count of the aridoles made, 805 oxpept ohage sach
Iodia rubbor wae made aoder the Doouso—thul id to
say, hore is msut lemont with a half dosen nuvenants
by Doy s ome st o will kesp aco st books; snother,
that e wonld do nathing outsida his lisense; ano-
thor that Le will stuany bis goods with Goodyunr's
name, &, &o.  And, thou, they suc him oot
fur anything nboot the teriff—not for failing w0
eharsp tho gosds—tot far keeping no nooouat boaks
—they sl him not tor an weeount of woyihing he
does under the lNoonse, und 1 spenk advisadly; bas
they desort all that, and go straipht und squsra to
un nquiry into 2o wecount of whit e does outside
the license, provecding manifesly and fully apos
the oovensnt, srd thore wee are. May it pleass
vour honors, it this 12 now te ba turned ioto auwd
treated ao w bill for spocifio pasdfirmance, is there
pry longer any fixity of meaning to langonge?
Here we are upon a bill for the spemifie porformsnon
of that one sivgle covenent,  Now, [ sk your
Bonons i it con be pretended for an in instant, npom
the fucts, that o Ll for a specifio performanes liko
that, con bo maintained on the evidance before this
conrt.  Resorlivg, then, to the torms of the esve-
nent on which they prooced Lo try this ease, the
Court will dizoern that it iy a covenant while Good-
sen's protects Day iu the oxelusive right to ana-
factare ond vend shireod goods, ot to mauling-
tupe anythivg but shized goods, except what ho is
Heenged by Goodyesr to do. 10 eovonants that
while Goodyear protects him in (he exolusivo 1ight
to munufuciure shirred gowds, ho will not manntas-
turs any othor articles than he is liovosed by Good-
yearto do; and now the question is, whetherupon that
egvenaut the pluiotill’ can meiotsin bis claim. 1
neednot say it is ivoumbent on the plaintifl to shotr
that ho has so protected Day oxneily and snh-tin-
tially. While he l)rolccts Dng, Day gha!l not do
anything he i2 not licensed to do. ‘l?hvy eom plain
that be hasdone mmuthinithut he was not lsensed
todo. Ofcourse, thon, it is incumbent in thom to
aver and prove that he has, durivg eome period
while Day rllla.sin'mled hig branch of wauofuctures,
ho has protected Day in the manufaciuve wod sell
ing of shirred goods.  Now, doea the pluintill’ in his
bitl aver any such thing as thatt Mot o word of it.
Of course, he caunot offer any proof that bhe has
done it; for he cannot offor prool of anything he haz
vot averred,  On the contrary, the defondanty
desies it explieitly ; while the plaintiff meets
the denial without a murmur and without n proof.
“1 tue you,” eays he, *on a covenant by which you
agreed to mannfucture nothing but shireed goods, il
1 would protect you in thul manufacture by all
my power. But I ferget toaver, snd | totally fait
to prove that [ have thuz protscted you. 1 nhnrrn
yr-“-rilia manufacturing ot of your lconse, wud I
oy fail to protect you.”™ Lot us look at tho evi-
dence of the fuots & little, coneerning o bill for the
riaeeiﬁcperfumnnce of such a contrnct ng this. In
the first place, then, it is eonclusively established,
that the plaintiff did not protect the defendant in
bis branch of the manufacture, There is au end of
the plaintif’s bill 1 sm trying my olient o some
extent as well g2 his ease. And when I regard the
spirit in whieh this bill was drawn, and the general
conrtesy of manner in which my leamed opponeut
opencd vpon my client, 1 shall not, unless I am ad-
noniched by your honors, deprive Me. Day of the
privilege of exposing to this bench the equitics of
this ¢ure, and all the facts upon which they are
bosed. They sue him beecauso bio has brokon a cove-
nait; that while they protected him he would not
mazufaciure out of his lieonse. They do not aver
that they prolected him; they do not prove it. In
tie first place it is conclusively establizhed by ver-
diet avd judgement, that down to the first of Janu-
ary, lt‘-lg'. two wears and three or four months,
Goodyear had notafforded one moment of the protec-
tisn contemplated by the covenant fur which we paid
bim §5.000, sud for which slone we bound ourselves
not to tiansgress the it of the liesnse; net a par-
ticle of protection for two yesrs und four months,
Your honuer is too fumilinr with this point to be re-
fersed even to the record. The issue upon the
gcventh plea was direotly upon the allogation that
e had not protected bim, and the jury found, of
conrse, thnt from 1846 to the institution of the suit,
which was on the first of January, 1849, that he had
not protected him.  That would seem to be an end
The timo hos been, **when the brains was out the
man would die, and there an end.” But let us trace
this peint a little further, What should the plaintiff
allegein syeh a posture of facts as that? Should he
not o lessf pver thut down tothe first of Jaowvary,
1549, he had not afforded the stipulated protection,
but that afier that timo he woke up suddenly to some
seuee of s duty to protect—und shouold he not t
to prove it? Ias he made au averment of any suc
prevection?  Certawinly pot. Then he cannot of-
{1 aportiele of proof, it bo lbad a volume of it.
The soswir dendes this pretection. aud the pre-
sumption of evidencs, 1 tulke i, may it please yonr
Lenors, 4, that a state of things that hae lasted for
two > ears and mehlf, continpes till the contiury iz
ghewn,  That verdiet, therefore. remaing unencoun-
1ered by any particle of evidence This court has
belore it competent sud sufficient evidenoe that,
doewn to this hour, the plaintifl in this cose hag not
afiordcd n perticle of protection for which we
stipulaced, beiore the st of Junusry, or after the
1st of January, But it docs ot rest thore, if your
honers please, for in the nest placs, does uot that
verdiet go u good dond decper thas this? Tue court
avere that the veraiet on the eeventh issue fiads,
not merely that Goodyear did nat protect, but eon-
nived at the ifringements of ether persora with Mr.
Pz ‘s business It the court will u{luw me 1o turn
to the TVith puge of the Record, and to eall their st-
teption to the seventh plen, they will find it con-
cludes, that an issue is taken upen it, aod then the
G fendunt says, “proteet this defondant,” &e.  And
entbat isene the jury affinn (b trath of the plea.
If, thev, it be sucenssfully established, not merely
that Mr. Guedyear bos not protected the defendant
fu this case, but contived ot the comissiin of in
fiingrments aimed and pointed ot Mr. Uay, then I
Tuve ta sk the court whether the third vovennnt
covtained in Goodyenr’s original setdement with
Mr. Duy, bas o s not heow hrokeu on his part,  If
it hins been, it goes o great doal deeper than a mere
dischmge o 8 covendnt to prowect, for it dis-
charges every one ol the covenants in the setule-
went from begivning to end. The hugunge of
that covennnt i this—that “said Geodyear will pot

horesftor gront any right, Heense, or azroement,”
K¢, Now, i the jury hove afliemed that he did
vops e ot the mupufpetore of these goods by other
proscus, in viclntion of bis doty to protect, it ia for
your bovors 1o sey of this agrecment, in vis thivd
coverant, (hut be ehall by o agreement, assuming
phe form of a dirvot covenant ou the ouo
it apenling under the denomination of eove
rar the other, that he will by no means aid or

v} a5 far ak in bim lics, pernit anybody to in-
tovfire with Me Day in the exelusive monopoly of
t tiche which it was tho oljout of one paiy to
pud the other party to buy,  Lsubmit, without
& 0 step funtber, on the mere verdict of the jury,
that St 2 fer your honors (o say whetherthat cun not

pta to slguelive bmecll i the |

of thie Coutt, undsr which the defendant is to o

¥imply for the apecilio porformanes of n single ope |

Ve the end of the ense. T do notkoow thatit may nst
b enid (hnt gotion mway have boen teken on dy murrer.
I will doeet frankly with tbhe Court. 1 will not say
but that I have to show whither or not the plea is
| double, mnd jesue is tnken on the whole, which
mekes o dontile pvorment, aud whetber there i an
estopel ol both nvermanta.  Howover that mny bo,
v con the evidenes, nogond wiy beyond this.
rgument of the learned connsel to
1 odyenar 1oy rot have sfforded
1 to Doy, dewn to the Jat of Jannary, 1348,
Ui o be boe pfforded him profection sinco
thot time, Pay's covenant {3 etill bindiog 1 shall
beroulter inguire, I your bonors please, whether or
ot, o point of fact, Mr, Gondyenr bas sforded the
cast protection to Mr Days but I nm now nbout to
shmit this proposition—and only eubmit it —and
leuve @ to the judgment of the Chnneelior: il i is
to be tulen, g it must he, to be conelasively estab-
lished, thpt for two years and some months, the
plaintid did not proteot Mr, Day ot all; and if it be
furtber e, thut thereupon Mr. Doy, deprived of
the protection for which be had bargained, was dri-
ven from the business in which he bud stipuinted to
be proteeted, and furced to enterinto anotter branch
of the monufoeture. 1 bave to submit that it is nota
veosopebie constraetion, thet after all that, Mr,
Guody enr may wake up and demonstrate an offer of
potcetion, beginming two years after the covennnts
;md been aade, ond then insdst on driving Me. Day
naek sganing after be bad invested bimedlf in an-
Gthier. mto the business in which e ngroed to pro-
teot Lim, but in wheel be did not proteet him, and
from which Lis want of protection eompelled Mre
Duy to muke bis pseape. )81t vot ap ey itnble ine
torprarution that Goodyenr, within some roasonuhle
menning of that word protection, is to protect Mr.
Day from the feet, is te hogin the protection, and ia
to eontinue it constantly, offectanlly, and gealously;
uud urlese that is done, Day i3 not bonnd at ail
Avd therefore 1 ey, if your honore find that Good-
year s veglected to nfiord protection for twa years
wrd o hodf, wnd thet the conosgnenee was thui Mr.
Imy wos dnven from the business pud obliged to
entor dato aneiher, it s for your honoys tosny, whe-
thop it i3 not n monstrous cunstruction, o terribic
injurtice, to olaim, that after thet, Mr. Goodyor
oy set ubout tendering thit which he hns fulid to
oxtend o bim till that covensnt has beon stonsdead
| for two yems and s hualf, unt) be shal Lave beon
driven from doing husiness wider i, 1 sobwil
fhnt  (hat constructivn 8 oo enreasonshle to
| b contended for s sipgle moment, mud, there-
foie, the Court will will on me only to
| show. that in eanscguence of (hia il‘lh-:!"ll{-‘i-'l’l
of Lin Guiiness, onteblshiod ne iy 8 tou, by the vee-
Qiot of tse jury, o pornt af evidonoe.  Mr Ty wos
| encountored by & conupatiiion, festored lute iide ky
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» liodnao—not that ho deos  that wamé of
vor samp his goods neserding to the liesnso--hyg jp | shandon tho «ork he ar

o, which eompalisd him B
{pulatad 1o bo sllawed, and

| prowwred, to do, and farsed ki into snother; thares

fuie, Leay, that the effcot of it is, afior thy intes
rupion of 1we yewrsnnd o quaster, whally to dise
cliarge M DUay from this eontraat.  The lwaguags
is, ilot while Day is proteoted ho shall do nathing
chie Lot thi=—that la, while be is continunlly pro-
troted by w protection Loginuing wt the first, op
withi o ressonable time wfter making wbe agros-
Went; s proatection stoadily, eﬂ'ootnn]#y, nnd gols
i mgll_', euforeed—i ob o proteotion withheld will he
= drivan from the matkek, amd oempoiled, the bagg
way be can, te find pnsther, end thew, fitfdly, o
Fglm"!u?y aud intorittie gy resuwod; nud thus lrivg
i biokward and forward, this yoar iu oas thing,
U cext yoar in guother thing, at the sale will an

plesruro of Qoudyesr himself Now, I think thas
this cousirnction 1 alded, not 1o say souclusively
fmcod upon ue, by n wottled dooerine relaving to
mwsere of rpeeifio perferuanes—for oxampls, it is &

fewlinr dovirine, that if thers is noy unfairoed or .

neglect. or lnches, on the nert of o plaintiff, he shall
vt have the extraordivary widof & Court of Thane
oory tw compol the porformnnes of his ovo sids of &
sovenwat  And sgain i there hua bean o ghan
of ciremme arcgs, wiiving from uny ennge, or if arige
ing G e condoot of the plaiotiff himself, there
bam beon @ groat chinge in the oiroumstunoces of the
wrtics, altor Che vontoaet was originally mado, and
fore the ting e hoe he upplied to & Court of Chane
very to vompel 8 performmooe, he must submit, hig
vhae Lo oo aodon st low to recover damnges. | take
ity thorefore, for grantod, i the feeb turos ond to be
eatpblislied, and i'um pow ahout to see whother op
not it [s estnblished by the evidenos, that in oonas-
gquenes uf (his want of protoction, Mr. Day, who, st
the time the settlement wan made, was doing & prose
perong business, in which he sourhy to be protected
wnd ecourcd by the pontract itsclf, was, within the
time to which the verdict in this cass extends the
munt of protoetion, that is te say, bafore the first of
Januvary, 1819 cowpletely driven from that employ-
wont, @) gompeliod to abaudon it ps if he had been
hunted from the Stute of his adoption, and com-
eilod to adopt soother. for the fiest time in his
e, If we show you, upon the evidence in the re-
cord, thut such waa the fuet, 1 should hardly think
the learped counsel woulld coulund that that owve-
nunt could again be revived into life.  We place
that matter, if your honors ploase, beyond s
ticle of controversy, by ke evidenes we introduse.
In the first place the verdiot esteblishes it. I have
herotofore ealled your attention to the soventh ploay
hut that upon the secend plen iz un issus on the
question whether or not g0 ruinovs a competitioa
supervened, that the profits and business of Mr.
Day were materinlly impaired : and tho'dury found
whet we huve hore averred to Le trie, aod the same
Jjuiy established the fact that Goodyoenr gave him
vo manuer of protection fur two yours and & quar-
ter: pod the very same jury, on another trisl
establiched that probuble, natural, and material
fuet, 1hat, for the want of that very protection, the
rofite of his business had been mitorially impaired,
mt they could not find from the form of tho con-
tract that he was obliged to abandon that employ-
mentand enter another; and I nm now abont to
to the I.rrool' of the verdict, the evidence upon this
point, by nvery brief allusion to it. We shall show
you this, by the testimony of thirteen witn
though f am not about to read even their names—]
will state the result. We proved by this body of
evidenes, uncontradicted by one scrap of proof in
this whole case, that this failure to protect Day,
shown by the jury to last till the st of Janusry,
1849, hod the effect of fustering a roinous competi-
tion, which compelled him to abaudon the bus
of making and vending of this form of shirred or
corrmgated goods, and compelled him to withdeaw
himself to another branch of the enmo business.
We equally find, coincident exactly with the period
of timie to which the question refers, this revolulion
in bis cnployment—as prosperous and as well com-
ductod u business ns a Jorseymon ever oarried om
in his life—completoly destroyed, and himself en-
teving “?ﬂn the introductory etages of a new busi-
ness, ditven theretn by the diroot consequence of
Goondycar’s aet.  Now, the general rosult of their
testimony is this:—That, at the time these cove=
nants were entered into, Mr Day was engaged in
the manufaeture of that furm of shirred or corru-
guted goods, which we call suspenders; that his
suspenderswere the beet in the market; that he
kiew how to do it well, and was doing it well; that
it was o prosperous and profituble business, and this
covenant was made to continue him, with the same
guecoss and .pl'mlperif , in_that employment; that
ufter the beginning of 1847, immediately after, as
wo find by the verdict, a compotition sprung up, by
which large quautities of the same deeeription of
oods, but  wholly inferior in quality, were
rought in ruinous competition inte the mar-
ket; that his business immedistely began to de-
cline, the competition continued to increase, and
that down to about the time when the
Court gove that verdict, thiz want of protection
was continued:; that at the eommonerment of that
#uit by Goodyesr on his covenant, the original
business was destroyed. and a new one was begin
1o grow, Now, sir, there are thirteen witnosses
upon vour houor’s brief, whose title to ercdance iz
undisputed—they ore found upon pages 18 and 19
af the birief we bave placed in your hands. Now,
tlen, indepondent of any direct connivance of Good-
yeur, indeprudent of nuy evidesee to chow whoather
ornot he protected Day aftor the verdiot, which has
been the ground they linve beeu argoing; we aver
a fuilure to estoblish such a protection, (and prove
it by the verdist) for sueh a longth of time, and the
covsequences of iture such, that it beeomes inequit-
able that that covenant shenld be revived agiinst
bim by any wortuless offer of proteetion hy Good-
yenr. Even, therefore, if this bill alleged, and if
the eace showed, protection, ufter it was too  late,
this Court, 1 u.lupn-lu;ud. will not allow thie ooves
nant e0 torun baek, and operate so fitfully, and by
intermi tance, and so to stop when Goodyear
chooses, withbelding protection to Day, till Dy iz
verishivg, apd when be i protty nearly ready to
die, puttiog his finger upon his pulse, nnd letting in
w ditele wie and a fictle lH ity in the form of pre-
teetion and then eall ea bim onve more for hiz s
verant, 1 submit that he eaunnot thus play upen
Day as upnn o pipe. This wonld by something
worse than the eolehirndod lotter of Dr. Johneon. It
wonld be the patron of the drowning man who with-
bojds nssistunee, wnd does voet encumber him wih
aid while heis deomning, bat who waite till he is
drowned, and bestows it npon bim at the Coroner’s
idquest.  Sech proteetion s net stipolated, 1 am
etill donling. moy it plense your honora, with the
propeaton on the other side, that although thers
was afuilure to protect, for two years and a quarter,
Btill it they could have proved thit after the expirn-
et ot that tiowe, the proteetion so long forgotten
wae cestioned, theo this covenant would eome
ngnin to lide;nnd 1 have submitied that it is &
w Loy unrensonalble iulri'yrclm?ou of the oove-
nant 3 fur, £o long a vegleer of protection had
clinvasd the pasition of Mr Doy, and deprived hioy
of what protection wns to give, sud had driven him
it coanbetitute somewhere else.  Bat 1 have not
quite done with this part of the ense. 171 mistake
sty there 18 6 vicw in which this pretendod protoe-
tine oy be placed before the Court: or rathor the
protection of the resl plaintiffa whom [ am protiy
soon Lo develepe, will appear to your honors in e
Lol ard steikiing coormity and deformity of injoas-
N ttermining whather this fuilure to
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proteet for sueh o length of time, and aftor thess
cortuquenees have followed, should, or should not,
yreelude Goodyenr from afterwards sotting up » late
fud inadenquate protoction; sE o reason fur reviving
the covennnt, whose animation he Ll temporally
destroyed, 1 ask your honors 1o take notice wi' one
eirctupdanes of great importanee in the peopl, nnd
Lhat is, il the cout plesse, that thesy very couns
potitore, who thoy take sdvantage of Gosdyoar's
wont of protection, to fill the markets nd the
Bernsees of Goodyear, holding outstanding licenses
at the time when be madoe hiz covenant, sod whose
Feenees e ngreed to get up; that sfier it was ne-
sangod that they would surrender the leonsoes outs
stnoading, and etop working by the first of January,
cvory mnn of them, in diteet and gross frand on the
cavennnut with Goodyear, aad, through Goodyenr,
with Dy, set to work to maaufscture the raw mas-
terind or the fabrie for suspenders.  During the two
or three monthe which was ot for tiem to work ing
though the day time, in which they mightztill work,
wis snfiicient to use wp their raw materinl, they
vocccded ot onee to chunge their cntire course of
ahor, 1o mannfacture in unisael quantities, by
eatrnordinary mesns, by doubling t}w number of
their hanucs, by devoting the hours usually allotted
1o 1est, by tnruhl:)g day itta night, that thoy might
twin pight in to Day, doubling the quantity of their
performance, so that, in point of fact, up to the first
of June, la‘»li’, they had succeeded in ncanmulating
upen their bauds, by the labors of three months
mote materin] for manufneturing than they had
gecumuinted in two op three yesrs beforo—ihe
vossest and the lowest feand upon the contract thay
ﬁml Just made wich i'iwdimlr. for the benefit of
Puy, thnt it evor foll to my lot tooxpose  And yor
thise very men are the men for whose bhenelll this
Wil in Ulinvoery is prosecuted (o-day, and thess very
e, in this woy operating io froud of their owa oon-
vnets, turm Goodyenr's want of protection into a
ruineus compatition upon’ Dy, These are the very
ywoen who eore bere sod say that his covenant pre-
venta him from doing another business, afoor they
Lad driven lumirom that in which he was to have
hevn puotected.  The govenanta wero, thal while he
is protoctod in malking suipenders, e will do nothing
sice, and these men, in Gand of thelr own agreo-
mietts, drove hira from thet businaes, wud Hieo say
bie 1o still bonnd to do nothing clee, 10 thire wes
aver an estopel granted on anch & demnnd, thig I
hionld think, wrst be s lowest degrae.  Anothine
lrn[\millon I8, that afier thess Ve fons ﬂg'l't"" to
surrender thoir lieonses, dn (he fall of 1346,
ond o do no more worl sier the first of
Japuery, 1T, they proopmbed tooanaot a gross
fromt wpon their ngreemnnt, begarse tiny peocsgded
1o denor: thelr ey wl eonme of dodve thair by
piie, by fores of whioh thoy erowded wor work
ol puado reanltn Juto thom thoee months tisa thoey
Lna done for swe yoman boteio. T peopuse in vhe




